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A significant percentage of divorcing parents continue their con-
flicts over custody well after obtaining a judgment on custody
and visitation.1 While this percentage declines over time, many so-
called high-conflict parents remain mired in adversarial litigation
for years after divorce.2 These parents utilize much of the court’s
resources and entangle their children in a process that makes them
more likely to develop emotional and behavioral problems.3

In addition to the grave emotional costs, the financial burden
on the family can be ruinous, since these ongoing disputes incur
extraordinary legal fees as well as the costs of custody evaluations,
psychological testing, therapy, supervised visitation, and drug and
alcohol monitoring. These conflicts also can result in loss in
employment productivity due to emotional stress and the time
required to attend and prepare for court hearings.4

Custody and visitation can be modified after the judgment as
the needs of the children and parents change.5 Ironically, this abil-
ity to modify custody or visitation orders can become a vehicle for
additional battles for those parents inclined to prolong the litiga-
tion war. As children develop, the parenting plan approved by the
court may need to change accordingly. Thus some flexibility is ideal.
Indeed, case law allows for the modification of parenting plans. Still,

given children’s need for stability and the negative impact of
parental conflict,6 parents should not only have a clearly defined
parenting plan but also should avoid unnecessary tinkering with
their time-sharing arrangements and the myriad other details
related to parenting. When changes are necessary, parents may con-
sult with mental health professionals, mediators, and attorneys to
work out the details and avoid litigation.

However, if a return to court is necessary, parents can still try
to avoid a new, protracted struggle for custody. One avenue to
explore involves refocusing a request for a change in custody to a
change in visitation. Another method is to engage the assistance of
a parenting plan coordinator (formerly a special master).

An initial custody determination, which is based upon the
child’s best interest, mandates the physical and legal custody of a
child and allocates custodial time between the parents.7 Parents may
still be able to change this arrangement through modification pro-
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ceedings.8 The general and oft-cited rule is that once the trial court
has entered a final or permanent custody determination, modification
of custody is appropriate only if the parent seeking modification
demonstrates a “significant change in circumstances” so that a different
custody arrangement would be in the child’s best interest.9 However,
this change of circumstances rule does not apply when a parent is seek-
ing to change the time-share arrangement only, not physical cus-
tody,10 and does not apply when parents share joint custody.11

Careful reading of the developments in case law regarding mod-
ification of child custody arrangements reveals opportunities for
avoiding the stringent change of circumstances test. In In re Marriage
of Carney, the California Supreme Court placed extreme impor-
tance on existing custodial arrangements and held that parents seek-
ing to change established parenting plans must establish a “persua-
sive” and “substantial” change of circumstances to warrant a
modification of the existing parenting plan.12 The Carney court held
that even with an initial custody determination, a child should not
be removed from the de facto and long-term custody of one parent
and given to the other unless the material facts and circumstances are
of “a kind to render it essential or expedient for the welfare of the
child that there be a change.”13 The rationale for this rule was the
desire for litigation to cease and the undesirability of changing a child’s
established mode of living.14

In Burchard v. Garay, the California Supreme Court narrowed the
application of the change-of-circumstances standard of proof, hold-
ing that it only applied if there is a prior judicial determination of cus-
tody.15 Under Burchard, a stipulated parenting plan—one that is
not court imposed—did not qualify as a prior judicial determination,
and thus the change-of-circumstances standard of proof did not
apply.16 A decade later, in Montenegro v. Diaz, the supreme court revis-
ited the impact of stipulated custody plans and held that a stipulated
custody order will be deemed a final adjudication if it expressly
states the parties’ intention for it to be the final determination of cus-
tody.17 However, if the stipulation does not contain a “clear, affirmative
indication” of the parties’ intent that it is their final custody agree-
ment, the change-of-circumstances standard of proof does not apply,18

and the party seeking a change of custody need only show that the
change is in the best interests of the child.19

The Birnbaum Standard

Separate from Carney and its progeny addressing a change of custody
is a line of cases in which the courts changed only the custodial time
allocation, not custody itself. This shift in focus brought a significant
alteration in the applicable standard of proof. When a parent seeks
a change in the parenting schedule but does not seek to change the
physical custody arrangement (sole to joint and joint to sole), only
the best interests standard applies. Specifically, the parent need not
establish a change of circumstances.

The first in this line of cases was In re Marriage of Birnbaum,20

in which a stipulated judgment awarded the parents joint legal and
physical custody of their three minor children, with the children liv-
ing with the mother on weekdays and with the father on weekends
and Wednesday afternoons during the school year.21 In modification
proceedings based on the mother’s relocation to a different part of
the county, the mother sought sole custody of the children and to limit
the father’s visitation time to alternate weekends. The father responded
by seeking sole custody and reasonable visitation for the mother.22

The trial court changed the custodial time, awarding the greater
time to the father, but denied all requests for a change in custody.23

The court of appeal affirmed, holding that there had been no change
in custody because the parents continued to share joint legal and phys-
ical custody.24

The appellate court reasoned that the change was only in the “co-
parenting residential arrangement,” resulting in a rearrangement of

the children’s residential timetable.25 The court held that “when par-
ents have joint physical custody of their children, an order modify-
ing the co-parenting residential arrangement does not constitute a
change in custody.”26 Absent the change of custody, a showing of a
change of circumstances was not required.27

In Enrique M. v. Angelina V.,28 a father sought additional time
with his children after a final judicial custody determination. Relying
on Birnbaum, the appellate court reversed the trial court because it
had applied the incorrect standard of proof: change of circum-
stances.29 The father had requested a modification of visitation, not
a change in custody.30 Following Birnbaum, the appellate court held
that for a change in the custodial or visitation schedule, the applic-
able standard of proof is the best interests test, not the change of cir-
cumstances test.31 The court also noted that Birnbaum is echoed in
In re Marriage of Burgess, in which the California Supreme Court
observed that even if a parent could not establish a change of cir-
cumstances to justify a change in custody, the trial court had broad
discretion to modify orders concerning contact and visitation.32

In 2008, in In re Marriage of Lucio,33 the appellate court followed
the line of reasoning in Birnbaum34 and Enrique M.35 regarding the
distinction between a change of custody and a change of parenting
schedule. The Lucio court held that the change of circumstances
rule does not apply to a modification request seeking only a change
in the parenting or visitation schedule.36

The dissolution judgment awarded the mother sole physical cus-
tody of the children and granted the father monitored visits on
Sundays.37 The father requested a change in the parenting and vis-
itation schedule to permit him unmonitored visits from Friday night
to Sunday night on alternate weeks.38 The trial court effectively denied
the father’s request because the father had not shown a change of
circumstances. The appellate court reversed, concluding that the best
interests test governed because the father’s requested changes to
the visitation schedule would not result in either an actual or a de
facto change in custody.39 Furthermore, the requested alteration in
the visitation schedule would not have disrupted the established pat-
terns of care and emotional bonds between the children and their
mother and would not have destabilized the arrangement for sole
physical custody.40

Thus, the change of circumstances rule does not apply when a par-
ent requests only a change in the parenting or visitation arrangement
that is neither a change in custody nor disrupts the established pat-
terns of care.41 In such cases, the best interests test applies.42

Arguably, most parents have joint physical or joint legal custody
orders. Though changes in the parenting plan may occur frequently,
as noted in Burgess and Enrique M., modifications of time allocation
can obviate time-consuming and costly custody litigation, which
may itself “be detrimental to the welfare of minor children because
of the uncertainty, stress, and even ill will such litigation tends to gen-
erate.”43 Thus, parents should carefully consider the focus and intent
of their modification requests.

Parenting Plan Coordinators

In addition to more carefully tailoring requested modifications, par-
ents also can reduce conflict by considering a number of alternatives
to litigation. These include mediation, which is free through court con-
ciliation services or at a cost with private mediators; collaborative fam-
ily law;44 coparent counseling and education courses;45 and parent-
ing plan coordinators.46

The Association of Family and Conciliation Courts (AFCC) Task
Force on Parenting Coordination explains that “[p]arenting coordi-
nation is a child-focused alternative dispute resolution process in which
a mental health or legal professional with mediation training and expe-
rience assists high-conflict parents to implement their parenting plan
by facilitating the resolution of their disputes in a timely manner, [by]
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educating parents about children’s needs, and, with prior approval
of the parties and/or the court, [by] making decisions within the scope
of the court order or appointment contract.”47 A parenting plan
coordinator is not the parties’ therapist but acts in “an ADR [alter-
native dispute resolution] activity, a legal-psychological hybrid role.”
The coordinator establishes “a strong, positive therapeutic and psy-
cho-educational alliance” that focuses on the children’s best interests
and a reorganized family.48 Instead of litigating parenting issues and
having the courts act as “super-par-
ents,”49 the parenting plan coordi-
nator—a neutral who specializes in
custody and visitation issues—takes
the time to get to know the family
and makes decisions quickly to
resolve conflicts.50 A wide range of
issues can lead to disputes in need of
resolution, including psychother-
apy, religion, summer camp choice,
and even a child’s clothes or appear-
ance.

The AFCC provides the Model
Standards and Guidelines for the
parenting plan coordinator’s role,
practice, and training as well as the
Model Standards for Divorce
Mediation.51 California has no
statutory authority for appointing
parenting plan coordinators or for
their training. Absent an agreement
by the parties, the court cannot
appoint a coordinator. When the
parties agree, California mandates
that the appointment be by a writ-
ten stipulation and order.52 Contractual arbitration law may be the
most applicable legal authority for appointment of a coordinator.53

A sample Stipulation and Order Appointing Parenting Plan
Coordinator has been developed by the Family Law Section of the Los
Angeles County Bar Association.54 The types of decisions set forth
in the stipulation include:
1) The clarification of ambiguous or uncertain provisions in the
court-ordered parenting plan.
2) Establishing times, places, and conditions for exchanges of a child
under a court-ordered parenting plan.
3) Occasional changes to the visitation or parenting time schedule for
holidays, vacations, or special days.
4) Permanent changes, minor or significant, to the parenting schedule.
5) Determining the child’s participation in school or extracurricular
activities or programs.
6) Information exchanges between households.
7) Travel orders.
8) Childcare decisions.
9) Medical decisions, including services for special needs children.
10) Choice of schools.55

Parents must agree on the scope and authority of the appointment
of a parenting plan coordinator. The agreement is set forth in the stip-
ulation. The coordinator makes parenting decisions after consulting
with the parents (and others, if needed) and gives the parents notice
of his or her decisions. The coordinator typically sends a written
decision briefly explaining his or her recommendations and findings.
This decision will then be formally submitted on a Judicial Council
form—a Notice of Decision—and submitted to the court for adoption
as an order of the court. A party may contest the Notice of Decision
within 30 days after the court’s entry of the Notice of Decision.56 A
party begins this process by filing an order to show cause.57

In addition to setting forth the issues that will be within the scope
of the coordinator’s decision-making authority, the stipulation des-
ignates each issue as a Level 1, 2, or 3 decision.58 Level 1 decisions
involve short-term practical matters and are typically time-sensitive,
such as holiday schedule changes or the interpretation or clarification
of the parenting plan.59 Level 1 decisions are reviewed by the court
only if a parent files for a hearing within 30 days after entry of the
Notice of Decision.60 If a parent does not timely file for review, the

right to challenge the coordinator’s decision is waived.61 If con-
tested, the court may reverse or modify a Level 1 decision if the chal-
lenging parent shows that the decision exceeds the authority of the
coordinator, exceeds the jurisdiction of the court, or is erroneous as
a matter of law, or proves by a preponderance of the evidence that
the decision is not in the best interests of the child.62

Level 2 decisions typically have a long-term effect but do not
make major changes to the roles of parents as decision makers or
significantly change the percentage of time that the child is in each
parent’s home.63 Parents may designate Level 2 decisions as Level
1 decisions.64 The same review process for Level 1 decisions applies
to Level 2 decisions.65

Level 3 decisions involve major changes to the parenting plan. Only
certain types of decisions are customarily designated as Level 3 deci-
sions. These are decisions based upon a stipulation of the parents, or
a court order made at a trial, or after a hearing on an order to show
cause, or a motion. If the parties do not stipulate to a resolution, the
parenting plan coordinator may make recommendations concerning
Level 3 issues, but the coordinator cannot make any decisions or file
and serve a Notice of Decision for Level 3 issues.66 The coordinator
may make written recommendations to the court about a Level 3 deci-
sion after giving the parents a reasonable opportunity to state their
views.67 As set forth in the Association’s stipulation, a court must admit
the findings and recommendations of the coordinator into evidence
as an expert opinion, subject to cross-examination. Hearsay objec-
tions are waived in the stipulation.68

In determining what level of decisions to submit to the parenting
plan coordinator in the stipulation, the parents should weigh the value
of reduced conflict against the cost of continued litigation. To reduce
conflict, parents may choose to carefully confine the scope of the coor-
dinator’s authority to specific issues, make all of those issues Level 1
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decisions, and not contest the decisions even
if they disagree. If the coordinator assists the
high-conflict parents with disengaging from
their ongoing battle, the parents have a
“greater likelihood of succeeding and having
a positive impact on the children’s adjust-
ment in these [reformulated] families.”69 The
goal of the parenting plan coordinator is to
move parents away from adversarial litigation
into a relationship or process that establishes
new rules for coparenting, enables parallel
parenting,70 creates more stability for the
parenting plan, allows greater exchange of
information between the parents,71 and moves
quickly toward decisions in the child’s best
interests.72

Given the decision-making power of the
parenting plan coordinator, careful consid-
eration must be given to the choice of the
coordinator. A coordinator should have expe-
rience in drafting clear orders, resolving prob-
lems, and understanding the needs of children.

The effects of sustained conflict on children
and on parents are demonstrably negative. A
decision by a parenting plan coordinator may
be the best outcome for everyone, even if the
decision contains some disappointing ele-
ments for both parents. Parents in conflict can
act in the best interests of their children and
themselves by avoiding custody litigation and
stipulating to a parenting plan coordinator.
Alternatively, parents can narrowly focus
their requests for additional time with their
children as a modification for visitation and
not seek a modification for custody.          !
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agreement). See also Christine A. Coates, Parenting
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REV. 1, 3 , 6 (2004).
53 Leslie Ellen Shear, In Search of Statutory Authority
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Statute, 5 J. CHILD CUSTODY 88, 94-95 (2008); see
CODE CIV. PROC. §§1280 et seq. Shear notes that con-
tractual arbitration has the advantage of offering statu-
tory civil immunity under Code of Civil Procedure
§1280.1 and common law civil immunity. Although
Evidence Code §703.5 bars testimony by the arbitra-
tor, the Los Angeles County Bar Association’s parenting
plan coordinator stipulation (see text and notes, infra)
expressly allows the admissibility into evidence of the
written findings and recommendations of the coordi-
nator as expert opinion testimony subject to the right
of cross-examination. In the stipulation, the parents
waive both the right to object to the coordinator’s
report as being hearsay and the right to object to the
hearsay statements contained therein, but they retain
the right to attack the weight, sufficiency, and reliability
of the evidence. The stipulation preserves the juris-
diction of the family court to review and reverse deci-
sions of the coordinator, which may help insulate the
orders adopting the coordinator’s decisions against
reversal. Shear at 96.
54 Sample stipulation, Los Angeles County Bar Associ-
ation, http://www.lacba.org/Files/Main%20Folder
/Sections/Family%20law/Files/PPC-1Stipulation2007
.pdf. See also PHILLIP STAHL, PARENTING AFTER DIVORCE:
A GUIDE TO RESOLVING CONFLICTS AND MEETING YOUR

CHILDREN’S NEEDS (2003).
55 Other issues for inclusion in the stipulation for a par-
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enting plan coordinator include: special education ser-
vices, parent education and counseling, psychological
testing of parents and children, appointment of minor’s
counsel, permanent modification of legal custody or
decision-making authority, supervised visitation, and
parent participation in alcohol or drug testing or mon-
itoring.
56 See Parenting Plan Coordination Stipulation, 
Special Needs Coordinator, available at http://www
.specialneedscoordinator.com/docs/PPC1Stipulation2007
.pdf; see also the Los Angeles County Bar Association’s
sample stipulation, supra note 54. Since parents are stip-
ulating to the appointment of the parenting plan coor-
dinator, the coordinator does not violate the mandate
that judicial officers cannot delegate decision-making
authority on child custody issues. The Association’s stip-
ulation includes language that the court retains juris-
diction to review decisions of the coordinator and all
other issues related to the parenting plan.
57 The Los Angeles County Bar Association’s sample
stipulation, supra note 54. It is important that a par-
enting plan coordinator submit the Notice of Decision
and provide the parents’ with a conformed copy of the
Notice. In practice, some coordinators do not follow
these rules, so parents should carefully choose a coor-
dinator who knows the rules and follows the
Association of Family and Conciliation Court guide-
lines.
58 The Los Angeles County Bar Association’s sample
stipulation, supra note 54.
59 Id.
60 Id. The stipulation refers to the time in which a
parent may contest the Notice of Decision as com-
mencing from the date of “entry of the order.” Parties
may seek to clarify this as the date when the order is
filed by the court. They may even wish to change the
time period so that it begins when they are given notice
by facsimile, mail, or whatever method the parties
specifically and clearly identify.
61 The Los Angeles County Bar Association’s sample
stipulation, supra note 54.
62 Id.
63 Id.
64 Id. Level 1 decisions involve rapid communication
between the coordinator and the parents. In Level 2
decisions, the coordinator must provide the parents with
opportunities to state their views and provide infor-
mation before the coordinator makes a decision.
65 The Los Angeles County Bar Association’s sample
stipulation, supra note 54.
66 Id. Level 3 decisions include: relocation of the child,
travel to countries that are not signatories to the Hague
Convention on the Civil Aspects of International Child
Abduction, major medical decisions, school selection,
counseling, participation in custody evaluations for
modification of the custody plan, or permanent mod-
ification of legal custody.
67 Id.
68 Id.
69 Sullivan, supra note 1, at 4, 11.
70 “Parallel parenting” is a term for parenting in which
the parents have little or no interaction with each
other. In this circumstance, the parenting plan should
be written in detail, with no loopholes subject to inter-
pretation. The parents do not engage in flexible sched-
uling and work independently for their child’s best
interests. Both households function independently. Id.
See also STAHL, supra note 54.
71 “E-mail communication can be monitored by the
Parenting Plan Coordinator, either by copying the
Coordinator on the e-mail or by e-mailing the
Coordinator for editing before the e-mail is sent to the
other parent, or by using the Coordinator as an inter-
mediary for forwarding the e-mail to the other parent.”
Sullivan, supra note 1, at 4-24, 18.
72 Id. at 12.
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